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ADMINISTRATIVE CONSENT ORDER

This Administrative Consent Order (**Consent Order™) is issued pursuant to the authority
vested in the Maryland Department of the Environment ("Department”) by Titles 1, 2, and 6 of
the Environment Asticle of the Maryland Code and by the Code of Maryland Regulations
(COMAR) 26.11 to regulate air pollution in the State ot Maryland and to enforce State air
pollution control laws and regulations.

WHEREAS, Potomac Electric Power Company ("PEPCO") owns and operates electric

generating plants in Charles, Montgomery and Prince George's Counties that are major sources of

" nitrogen oxide emissions;

WHEREAS, in May of 1998, as part of a coordinated regulatory initiative by the
Northeast Ozone Transport Region ("OTR™) states, the Department adopted regulations codified
in ("COMAR™) 26.11.27 and .28 requiring reductions of NOx emissions by utilities and other
NOx sources during the ozone season from IMay | through September 30 of each year (“ozone
season”) commencing with the 1999 ozone season (the "NOx Budget Rule™);

WHEREAS, the NOx Budget Rule establishes a separate NOx emissions "budget“ for
cach source subject to the Rule through the allocation of allowances, with each allowance being
equivalent to one (1) ton of NOx emissions. .Sources subject to the Rule are permitted to achieve
compliance through installation of pollution control equipment or other measures to reduce -
emissions. the purchase of allowances. or a combination of both. [a order to maintain
compliance with the Rule. a source must eicher ensure that its NOx emissions do not exceed its
silucated Dudget, Ut dequire additional allo=s ances tor cach ton of NOx emitted during the ozoac
season in excess of its allocated allowances. Sources subject to the Rule that overcontrol of

otherwise reduce emissions below their allocated budget may sell excess allowances to other



sources. Under the NOx Budget Rule, PEPCO's system-wide NOx emissions budget is 11,909
tens:

o WHEREAS. in June of 1993, PEPCO sought 2 judgment in the Circuit Court for
Baltimore City declaning Maryland's NOx Budget Rule invalid, in part, on grounds that the
Depantment tailed t0 provide sources subject to the Rule with adequate lead time to achieve
compliance:

\.\,’HERE.;\S. on February 9. 1999. the Circuit Court for Baltimore City remanded the
NOx Budget Rule to the Department for reconsideration of the May 1, 1999 compliance
deadline; |

WHEREAS. on July 16, 1999, the Deparument published a proposed revised NOx Budget
Rule (the “Revised NOx Budget Rule™), which would extend the compliance deadline one year
to the ozone season which commences on May 1, 2000; '

WHEREAS, PEPCO's chosen strategy for achieving compliance with the Revised NOx
Budget Rule in 2000 is based in part on the purchase of allowances from other sources within the
OTR that are also subject to NOx Budget Rules adopted by their respective states;

WHEREAS. PEPCO contends that a compliance deadline of May 1, 2000 does ot allow
adequate lead time for the installation of all of the pollution controls necessary (o achieve
co-mpli:mce without the purchase of allowances and that there is significant uncertainty as {0
whether there will be a sufficient number of allowances available for purchase at a cost
acceptable to PEPCO to ensure PEPCO's compliance in the 2000 ozone season; |

WHEREAS, the Department disputes PEPCO's contention that the May 1, 2000

- compliance deadline does not allow adequate lead time for the installation of pollution controls
oc the development of an adequate allowance market: and

WHEREAS, the partics wish to cesolve this matter without the nced tor further liigation. -

NOW THEREFORE, the Depantment hereby ORDERS, and PEPCO hereby CONSENTS

to, the following terms. and conditions:
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ks PEPCO agrees that it will not bring any legal action against or otherwise
contest. in any way. adoption of the Revised NOx Budget Rule. as proposed in the Maryland
Register on I_uiy 16, 1999, if: (1) the Revised NOx Budget Rule is made final by the Department
and approved bY the United States Eqvironmental Protection Agency ("EPA™) as a revision to
Marvland's State fmplemenmion Plan under the federal Clean Air Act in substantially the same
torm in which it was proposed: and (2) the Department complies with the terms of this Consent
Order. _

3 PEPCO may deter, umil the December 31, 2001 allowance transfer deadline.
use of allowances oa 3 1:1 basis to cover up 0 3,000 tons of year 2000 ozone season NOx
emissions (the “Rolled Over Emissions”). Except as provided in Paragraph § of this Cons;:n:
Order, any Rolled Over Emissions for which PEPCO fails to hold allowances, including
allowance tn.;\sfers submiﬁed to the NOx Allowance Transfer System (“*NATS™) Administrator,
by December 31. 2001, shall be subject t0 the 3:1 allowance forfeiture and monetary penalties. as
provided in COMAR 26.11.27.13 and §§ 2-610 and 2-610.1 of the Environment Article. Itis
further provided that all year-2000 ozone season NOx emissions in excess of 14,909 tons for
which PEPCO fails to hold allowances. including allowance transfers submirtted to the NATS
Administrator. on Of betore the December 31, 2000 allowance transfer deadline shall also be
subject to the 3:1 allowance forfeiture and monetary penalties.

3 To the extent necessary to satisfy PEPCO's obligations for the year 2600 under
the Revised NOx Budget Rule and in this Consent Order, PEPCO agrees 0 acquire all NOx
allowances in gPA"s National Allowance Tracking System that are available to PEPCOI for
acquisition and are offered for purchase for the year-2000 ozone season up to a total expenditure

of $3.600,000. PEPCO will provide to the Department centifications from brokers who have

made allowance acquisitions on PEPCO's behall to Jocument PEPCO's compliance with this

parngraph.



4. PEPCO agrees that in each of the ozone seasons for the years 2001 a.;-xd thereafter,
PEPCO is subject to the Revised NOx Budget Rule, as published in the Mary!ar;d Register on
July 16. 1999, so long as the rule is in ettect. PEPCO reserves its dght to contest any tuture
proposed revisions to the Revised NOx Budget Rule that would result in a substantial Ch-a.n‘g to
PEPCO’s obligations under the rule. PEPCO further agrees that in each of the ozone seasons tor
the years 2001and thereafter that it is subject to the Revised NOx Budget Rule, all of PEPCO's
ozone season NOx emissions that exceed the number ot allowances held by PEPCO at the
December Jlst allowance transfer deadline in each year, except as provided in Paragraph 5 of
this Consent Order, will be subject to the 3:1 allowance forfeiture a;'ld monetary penalty
provisions as authorized by law. PEPCO agrees that in any future enforcement actic;Jn by the
Deparunent for violation of COMAR 26.11.27 or 26.1 1.28, PEPCO will not contest the va.lidityh
of COMAR 26.11.27.13 or raise as a defense that the compliance deadline in the Revised NOx
Budget Rule failed to provide PEPCO adequate lead time to comply with the rule.

5. PEPCO may obtain additional NOx emission reductions in calendar years 2000
and 2001 at its Chalk Point generation station units 1, 2, 5 and 4, and its Morgantown generation
station units | and ‘.’ during any period of a calendar vear other than the ozone season of May 1
through September 30 (hereinafter the “non-ozone season™) 0 the extent that such reductions are
ot otherwise required by tederal or state law during the non-ozone season. For ever); two (2)
tons of‘ NOx emission reductions PEPCO obtains in excess of 1,000 tons above what is otherwise
required by law, the Department agrees to reduce by one (1) ton the number of Rolled Qver
Emissions provided tor -in Paragraph 2 of this Consent Order. [n no c¢vent, however, may

PEPCO's Rolled Over Emissions be reduced by morc than 1.000 tons as a result of the non-
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ozone season operation of NOx pollution controls under this Paragraph. Creditable reductions
shall be determined by subtracting, from the product of each unit's acrual non-ozone season hear
input and NOx Baseline Emission Rate, as provided in Exhibit 1, each unit’s actual non-ozone
season NOx emissions. [f PEPCO desires credit for non-ozone season emission reductions that
oceur d;m-n; the vear-2000 non-ozone season. PEPCO shall submit to the Department on or
-gefore January 30. 2001 hourly Continuous Emission Monitoring data showing such reductions
in a format approved by the Depantment. [f PEPCO desires credit for ermission reductions that.
occur during the ;re:ir 2001 non-ozoﬁe season. PEPCO shall submit to the Deﬁa.mmm on or
before J anuary 50, 2002 hourly Continuous Emission Monitoring data showing such reductions
in a format approved by the Department.

6.  PEPCO agrees to comply ith proposed COMAR regulations 26.11.29 and
26.11.30 as published in the Maryland Register on July 16, 1999, provided that such reguladoas
are promulyated m substantially the same torm as that in which they were proposed, or
cegulations providing an equivalent program for NOx emission reductions from Maryland
sources. |

7. The provisions of this Consent Order shall apply to and be binding on PEPCO.
and its successors and assigns, including all trﬁnsﬂ:mes of anv legal or equitable intercst in
PEPCO's electrical generating plants. Any agreement foc rhe. transfer of any legal or equitable
. terest in PEPCO's Maryland electrical generating plants shall provide that the transferee of such
interest shall fully comply with the terms and conditions of this Consent Order md. that the
Department may entorce the terms ot the Consent Order against the transterce. At least iy

(30) days prior to any transter by PEPCO of any legal or equitable interest in PEPCO or in any of

s



PEPCO's electrical generating plants. PEPCO shall provide a copy of this Consent Order by
means of certitied mail to fhe prospective successor-in-interest.  PEPCO agrees (o
contemporaneously provide the Department with a copy of written documentation of its
prdvision of this Consent Order to the successor-in-interest. PEPCO further agrees that within
tive (3) business days tollowing ¢xecution of any agreement for transfer of any legal or equitable
interest in one or more ot PEPCO's generating plants, PEPCO will provide the Department with
a copy of the portion(s) of that agreement evidencing its compliance with the requirements of this
Paragraph; provided, however, that PEPCO reserves the right to redact from such portion(s) any
confidential commercial information. |

8. [n the event that PEPCO holds allowances in year 2000 equal to orf in
excess of year 2000 ozone season NOx emissions, PEPCO reserves the right to terminate this
Consent Order with thirty (30) days advance written notice to the Department. [n such event.
PEPCO is subject to the NOx Budget Rule for the year 2001 ozone season and thereafter, subject
to Paragraph 4 of this Consent Order, and ail-NOx emissions by PEPCO that are subject to
COMAR regulations 26.11.27 and 26.1 1.2.8.Iincluding allowances submitted to the NATS
Administrator. at the December 3 Lst allowance transfer deadline in each year will be subject to

the 3:1 allowance forfeiture and monetary penalties, as provided in COMAR 26.11.27.13 and §§

3.610 and 2-610-1 of the Eavironment Article. Subjext t the wrms and conditivas of Paragraph

6 of this Consent Order. in the event that PEPCO exercises its right under this Paragraph (o

terminate this Consent Order. PEPCO agrees that it will not bring any legal action or otherwise
. contest, in any way, Maryland's tuture adoption ot regulations implementing the NOx SIP Call or

providing an equivalent program for NOx emission reductions from Maryland sources; provided.

o



U however, that PEPCO reserves the right in any event to submit comments to the Department on
. proposed regulations.

9. Whenever notice is required under the terms of this Consent Order, such notice
shall be given to: -
Director
Air and Radiation Management Administration
Maryland Department of the Environment
2500 Broening Highway
Baltimore, Maryland 21224
10.  This Consent Order shall be deemed an integral part of the Revised NOx Budget
Program and the Deparument agrees to. submit this Consent Order to EPA for approval as a
cevision to Maryland's State [mplemenmi-on Plan and shall make all reasonable ¢fforts to secure
its proi:osed and final approval by EPA.
' 11.  For the purposes of this Consent Ordér. a condition of force majeure caused by an
r act of God, a strike, a riot, or a catastrophe shall not be a violation of this Consent Order.
{2.  The Department agrees and acknowledges that its agreement to this Consent
Order constitutes its full and final approval of the terms of this Consent Order as a plan for
compliance pursuant to § 2-611 of the Environment Article to bring PEPCO’s Dickerson, Chalk
Point, and Morgantown Generating Stations into compliance with the Revised NOx Budget Rule.
13.  Nothing in this Consent Order shall be construed to expand whatever authority the
Department may have to pursue any cause of action based upon violations of requirements not
specifically addressed in this Consent Order.

14, PEPCO agrees that the Department may pursue all legal and equitable remedies

available to it for any violations by PEPCO of the terms of this Consent Order, incluc!ing. but not



limited to, the right to seek injunctive relief pursuant to § 2-609 of the Environrhent Article and
civil and administrative penalties pursuant to § § 2-610 and 2-610.1 of the Environment Asticle.

15. [n any challenge to this Consent Order or actions taken pursuant to it. the
Department will reasonably and in good faith det‘énd the Department’s reliance on terms set t'orth.
in the Consent Order.

6. [t is the intent of PEPCO and the Department that the provisions of this Consent
Order are severable and that, should any provision be declared by a court of law to be invalid or
unenforceable, the other provisions shall rermain in effect to the maximum extent reasonable.

17.  This Consent Order shall be construed in accordance with Maryland iaw.

MARYLAND DEPARTMENT OF THE

ENVIRONMENT
BY:
Date ' Merfylin Zdw-Mon, Directoe

Air and Radiation Management Administration
POTOMAC ELECTRIC POWER COMPANY

¢/.0 )45 i T 3%

Date ’ ' J&.p’les S. Pouts, Vice President
Environment

Approved for form and legal sufficiency

this /24day of W 1999.

Kathy M. Kinsey
Assistant Attomey General
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Generating Unit

Chalk Point Unit |
Chalk Point Unit 2
Chalk Point Unit 3
Chalk Point Unit 4
Morgantown Unit |
Morgantown Unit 2

EXHIBIT 1

Baseline Emission Rate

70 Ib./mmBtu

.70 Ib./mmBtu

32 1b./mmBtu
30 Ib/mmBtu
66 lb./mmBtu
.66 |b./mmBtu






